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Preface
About URDG 758. The new URDG 758 succeed URDG 458. Over 18 years of practice
(1992-2010), URDG 458 proved to be both successful and reliable. They were used
by banks and businesses across continents and industry sectors. URDG 458 were
endorsed by international organisations, multilateral financial institutions, bank
regulators, lawmakers and professional federations. Their conciseness and clarity
were unanimously appreciated. In contrast to the failed Uniform Rules for Contract
Guarantees (URCG 325), URDG 458 reflected the reality of the international demand
guarantee market and struck the most reasonable balance between the interests of
all of the parties involved. By choosing to instruct a guarantor to issue a URDG
guarantee (as opposed to an accessory suretyship), applicants renounced their
ability to obstruct payment for reasons derived from their relationship with the
beneficiary. In turn, beneficiaries were expected to state in general terms – but not to
justify, establish or prove – the nature of the applicant’s breach in the performance
of the underlying relationship. Finally, because a demand guarantee is an independent
undertaking, guarantors were assured that their commitment was subject to its own
terms. They were insulated from the performance contingencies of the underlying
relationship and were confined to document checking only. Their incremental use,
backed by the support of ICC, enabled URDG 458 to make a critical contribution
towards levelling the playing field among demand guarantee issuers and users
regardless of the legal, economic or social system in which they operate. For that, the
ICC members who foresaw the need for a separate set of rules for independent
guarantees in the early 1980s and had the leadership and the vision to steer URDG
458 towards successful finalisation and implementation deserve credit.
The need for a change. Yet URDG 458 were the first attempt by ICC to codify
independent guarantee practice. Over the years, the application of their provisions
shed light on the need for various drafting adjustments, clarifications, expansion of
scope or corrections of the adopted standard. Views reported to the ICC Task Force
on Guarantees1 from URDG users worldwide provided the necessary material to
launch a revision of URDG 458 necessitated by the lapse of time and the evolution of
practice. The revision was launched in 2007 and was conducted under the aegis of
both the ICC Banking Commission and the ICC Commission on Commercial Law
and Practice (CLP).
The ICC Task Force on Guarantees, the standing expert body created by ICC in 2003
to monitor international guarantee practice, acted as a consultative body to the
Drafting Group that produced five comprehensive drafts during the two-and-a-halfyear revision process. Each draft was submitted for review and comments to ICC
national committees. Over 600 sets of comments were received from a total of 52
different countries and were thoroughly examined. These comments were
instrumental in shaping the new rules. Regular progress reports were presented to
meetings of each of the ICC commissions considering the rules and were
comprehensively debated. This method ensured that views would be received from
a broad cross-sector of concerned parties.

1. 
On the Terms of Reference of the ICC Task Force on Guarantees, see ICC Pub. No. 758
(English version), p. 41.
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The resulting URDG 758 were adopted unanimously by the ICC Executive Board at
its meeting in New Delhi on 3 December 2009, following their endorsement by the
members of the two sponsoring ICC Commissions. They came into force on 1 July
2010, whereupon a considerable number of demand guarantees and counterguarantees started being issued all over the world subject to the new URDG 758. The
percentage of guarantees subject to URDG 758 compared to those subject to URDG
458, or to no rules at all, is increasing by the day and at a very satisfactory rate.
The new URDG 758 do not merely update URDG 458; they are the result of an
ambitious process that seeks to bring a new set of rules for demand guarantees into
the 21st century: rules that are clearer, more precise and more comprehensive.
This Guide. Users and issuers of demand guarantees and counter-guarantees, as
well as their advisers, will find in this Guide an indispensable companion to URDG
758. With the rules and the model forms, this Guide forms the triptych on which a
successful guarantee practice can be built. In its pages, we have put the essence of
our experience in researching, practising and teaching the law and practice of
demand guarantees over a period of twenty years. We also share our experiences of
the two-and-a-half-year revision process leading to the new URDG 758, revealing the
background of each policy choice and drafting decision that we took while drafting
the new rules. Practical examples throughout the Guide support and enliven our
analytical commentary on the rules. The Guide is divided into five chapters:
-

Chapter 1 presents an overview of the world of demand guarantees and counterguarantees. It explains the fundamental principles of demand guarantees and
the differences from documentary credits, indemnities or accessory suretyships.

-

Following a prologue tracing the road to URDG 758 and presenting a table
comparing the key aspects of URDG 758 and URDG 458, Chapter 2 provides
an overview of URDG 758. It presents, in a nutshell, the main features of the
rules, their scope and the advantages they offer to each party involved in the
guarantee structure. It also answers frequently asked questions about the nature
of the URDG and their relationship with the applicable law.

-	Divided into eight parts, Chapter 3 tracks the seven key stages of the lifecycle
of a typical URDG guarantee and counter-guarantee: drafting, issue, changing
of terms, making a presentation, examining the presentation, making payment
and termination of the guarantee and counter-guarantee. The eighth part deals
with the relationship between the instructing party and the guarantor. Each part
details the particular rules of URDG 758 that apply to the selected situation and
offers practical advice on how to make the most of the rules.
-

 hapter 4 offers an article-by-article commentary on URDG 758. The commentary
C
under each article is supported by illustrative case studies. We also present in this
chapter insights from the revision process and the preparatory works that led to
the final draft. Experience shows that those insights are particularly helpful, for
example in litigation and academic research, to understand the drafting choices
that underlie each rule as ultimately adopted.

vi
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-

 hapter 5 provides an overview of the URDG in the world, including a presentation
C
of the use of the URDG by international organisations, a comparison between
URDG 758 and UCP 600, ISP98 and the UN Convention on Independent
Guarantees and Stand-by Letters of Credit, all of which are also capable of
applying to demand guarantees. It also features a selection of international case
law from courts in six jurisdictions that have applied the URDG.

Each chapter is designed to stand on its own, thus offering a comprehensive overview
of the topic without obliging users to consult other chapters in order to understand
its substance. This is particularly the case with regard to Chapters 3 and 4. Chapter 3
presents a comprehensive overview of the URDG from an operational standpoint,
while Chapter 4 allows readers to explore the interpretation of a particular article of
the rules. This necessarily involves some repetition, but on balance we believe that
offering readers two parallel ways to make the most of this Guide is the better choice.
This also reflects the preference expressed by prospective users of URDG 758 during
the numerous seminars that the authors conducted on the new rules.
Finally, we have furnished a detailed index which will enable the reader to pinpoint
the places where a particular isssue is discussed.
Acknowledgements. We would like to express our deep appreciation to the
members of the ICC Task Force on Guarantees, the ICC national committees and
members of both the Banking Commission and the Commission on Commercial Law
and Practice for their guidance and support in the revision of the URDG. Our
colleagues in the Drafting Group and partners in the drafting of URDG 758 – Roger
Carouge, Andrea Hauptmann, Glenn Ransier, Pradeep Taneja and Farideh Tazhibi –
have enriched this work with their substantial experience and helpful reflections. We
are particularly indebted to Andrea, who meticulously read the entire typescript and
made a substantial number of helpful comments. Stéphanie Lévi of BNP Paribas has
thoroughly edited this Guide and offered invaluable comments, as well as preparing
a preliminary draft of the index.
Our warm thanks are also due to those involved in the production of this book:
Ian Lansley of Dickidot Limited for the artwork and typesetting; Elina Helenius of
Bluenna Editorial for editorial management, Nicola Garwood for the proofreading;
James Taylor of G&PP for the printing; and Laura Knox for the index.
We take great pleasure in presenting to the world this Guide as the successor to our
previously separately published Guide and Handbook2. We hope our readers find in
this Guide the support they seek for their URDG guarantee practice and enjoy
reading it as much as we have enjoyed drafting it together.
Georges Affaki and Roy Goode

Paris and Oxford
Trinity 2011

2. Roy Goode, Guide to the ICC Uniform Rules for Demand Guarantees, ICC Pub. No. 510 (1992);
Georges Affaki, A User’s Handbook to the URDG, ICC Pub. No. 631 (2001).
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(2) Waiver or amendment?
(3) No payment under reserve or indemnity
(4) D
 etermination that a demand under a counter-guarantee
is non-complying
		
(5) No extension of time for examination
		
(6) No dispensation from article 16 in case of rejection
		
(7) The guarantor’s decision to waive or reject
		
(8) Why the strict rule for the notice of rejection?
		
(9) The content of the notice of rejection
			
(A) The guarantor rejects the demand
			
(B) Specification of each discrepancy
		
(10) To whom should the notice be given?
		
(11) Departure from UCP 600
		
(12) Each demand is separate
		
(13) Time within which the notice of rejection is to be sent
		
(14) The UCP 600 model
		
(15) The preclusion rule
		
(16) P
 reclusion rule is inoperative if guarantee expires
during examination period
		
(17) Return of documents
		
(18) Guarantor includes counter-guarantor
3.5.7 Disclaimer on effectiveness of documents
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3.6 Making payment		
3.6.1 Payment				
		
(1) Complying demand to be paid
		
(2) Place for payment
		
(3) No duty to pay other than at the place for payment
3.6.2 Transmission of copies of complying demands
		
(1) Transmission duty
		
(2) Duty applies only to complying demands
		
(3) Counter-guarantor’s transmission duty
		
(4) I s there an information duty in addition to, or instead
of, a transmission duty?
		
(5) Mode of transmission
		
(6) Risk of loss or delay in transmission
		
(7) P
 ayment or reimbursement not to be withheld pending
transmission
3.6.3 Assignment of proceeds
		
(1) Assignment of proceeds distinguished from transfer
		
(2) “Subject to the applicable law”
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(3) A
 greement of guarantor necessary for effectiveness
of assignment
		
(4) Notification; acknowledgement; agreement
		
(5) P
 riority between competing assignees and other claimants
3.6.4 Currency of payment
		
(1) P
 rimary rule: payment to be made in the agreed currency
		
(2) Exceptions to the primary rule
		
(3) Limits to the scope of the primary rule
		
(4) Why the currency of the place for payment?
		
(5) Choice of currency for reimbursement
		
(6) Rate of exchange
3.6.5 Extend or pay		
		
(1) Extend or pay demands generally
		
(2) Variations on extend or pay demands
		
(3) S
 ummary of the procedure in the case of a direct
guarantee		
		
(4) S
 ummary of the procedure in the case of an indirect
guarantee		
		
(5) Demand must be complying demand
		
(6) Suspension distinguished from extension
		
(7) Guarantor’s option to suspend
		
(8) Calculation of the suspension period
		
(9) Transmission of demand duty under article 22
		
(10) Extend or pay demands under counter-guarantees
			
(A) C
 alculation of the suspension period under
the counter-guarantee
			
(B) I nformation duty upon suspension and
transmission of a complying demand
			
(C) C
 ounter-guarantor’s decision may be different
from guarantor’s
		
(11) Information duty where guarantor suspends payment
		
(12) Article 23(c) v. article 16
		
(13) Process and time of suspension
		
(14) No information to the beneficiary is required
		
(15) Position of the parties during the suspension period
		
(16) Deemed withdrawal of demand
		
(17) Guarantor’s decision
		
(18) Guarantor’s discretion to refuse extension and pay
		
(19) G
 uarantor required to present a new demand under
the counter-guarantee if it decides to pay under
the guarantee
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(20) N
 o estoppel, waiver or preclusion limiting the
guarantor’s choice
		
(21) P
 otential for different decisions under the guarantee
and counter-guarantee
		
(22) E
 ffect on the guarantor’s choice of the expiry of
the guarantee during the suspension period
		
(23) Effect of unauthorised extension
			
(A) E
 xtension for period other than that requested
or agreed
			
(B) Information as to the decision to extend or pay
			
(C) No liability for suspension
			
(D) Other possible outcomes
3.7 Termination of the guarantee
3.7.1 Termination		
		
(1) No intrinsic value for the guarantee document
		
(2) Changing URDG 458
		
(3) Caveats to article 25(b)
		
(4) Banning open-ended guarantees
		
(5) Termination three years after issue
		
(6) Contractual modifications to expiry
		
(7) Legal characterisation of the three-year expiry period
		
(8) Calculating the three-year expiry period
		
(9) Expiry date falling on a non-business day
		
(10) Information duty upon termination
3.7.2 Force majeure		
		
(1) An overview of article 26
		
(2) Inadequacy of force majeure provisions in UCP and ISP
		
(3) Force majeure according to article 26(a)
			
(A) First condition: the force majeure event
			
(B) S
 econd condition: impact on the guarantor’s
guarantee business
			
(C) T
 hird condition: preventing presentation,
examination or payment because of expiry
		
(4) F
 orce majeure affecting presentation under the guarantee
		
(5) G
 uarantor to inform counter-guarantor of force
majeure and extension
		
(6) Force majeure affecting examination under the guarantee
		
(7) Resumption of business
		
(8) Consequences of a permanent force majeure
		
(9) Force majeure affecting payment under the guarantee
		
(10) Force majeure affecting the counter-guarantor
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(11) Instructing party bound by artcicle 26
(12) Guarantor and counter-guarantor have no further liability

3.8 The relationship with the instructing party
3.8.1 Can the URDG control the relationship with the
instructing party?
		
(1) Conditions for the application of article 1(c)
		
(2) Examples of the application of article 1(c)
3.8.2 Application not taken up
3.8.3 Indemnity for foreign laws and usages
		
(1) Foreign laws
		
(2) Foreign usages
		
(3) Mandatory laws
		
(4) Indemnity against obligations
		
(5) I ndemnity against the overriding of the terms of
the guarantee
		
(6) E
 ffect of guarantor’s prior knowledge of foreign law
or usage		
3.8.4 Liability for charges
		
(1) Liability where charges cannot be collected
		
(2) G
 uarantee not to be made conditional on payment
of charges		
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(1) T
 he provisions of the UN Convention and
the URDG are compatible
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5.5 The URDG as a model for other organisations’ standard
guarantee forms		
5.5.1 FIDIC				
5.5.2 The World Bank
5.6 The URDG in the courts
5.6.1 Belgium				
		
(1) Commercial

Court of Brussels, 15 December 1992, S.A.
Fabricom and S.A. Laurent Bouillet Ingénierie v.
Générale de Banque and ACEC Union Minière.
5.6.2 United Kingdom
 ourt of Appeal (Civil Division), 7 November 1995,
		
(1) C
Wahda Bank v. Arab Bank plc,
[1996] 1 Lloyd’s Rep. 470
 ourt of Appeal (Civil Division), 15 July 2008,
		
(2) C
Uzinterimpex JSC v. Standard Bank plc
[2008] Bus. L.R. 1762
 ourt of Appeal (Civil Division), 3 October 2003,
		
(3) C
Manx Electricity Authority v. JP Morgan Chase Bank
[2003] EWCA Civ 1324
5.6.3 France				
 ommercial Court of Paris, 13 February 1997,
		
(1) C
Air Mauritius v. Caribjet and BNP, unreported.
 ourt of Cassation, Commercial Section, 30 March
		
(2) C
2010, Eurocopter v. Banque Melli Iran, Decision
No. 375 F-PB, Petition No. S 09-12.701
 ourt of Cassation, Commercial Section, 22 March 2011,
		
(3) C
Alstom Hydro Energia Brasil LTDA et al. v. Hydropastaza,
Decision No. 289 F-D, Petition No. K 09-71.690
5.6.4 Kazakhstan			
		Supreme Court of Kazakhstan, 30 December 1998, Moscow
Narodny Bank (Singapore) v. TuranAlemBank
5.6.5 People’s Republic of China (PRC)
		
Banca

Commerciale Italiana v. Jiangsu Liyang Shafeite
Non-woven Co., Ltd., Civil Ruling (1998), Jing Zhong Zi
No.289 (Sup. People’s Court, 1998)
5.6.6 Finland				
		
H
 elsinki District Court, 1st Division, 25th March 2010,
No. 10/10610, Case book No. 09/27536, District Court
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